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In an article in a special edition of the Law Teacher which celebrated its 40th anniversary, Phil Thomas observed that this issue of the journal “closely coincides with my career as a law teacher”.​[1]​  His article then went on to look at various ways in which university law schools had changed during the period of his career. He later returned to some of the same themes in a recorded conversation with Jiří Přibáň.​[2]​ In a similar fashion in this article we will analyse changes to United Kingdom university law schools during the period that Thomas refers to, the latter part of the twentieth century and the first two decades of the twenty-first century, in part illustrating our analysis with other examples from Thomas’ career.  We will focus specifically on the way in which what it means to be a legal academic has altered.  We will argue that clearly there has been a momentous transformation during this period.  Much involved in this revolution has been unequivocally beneficial. At the same time, we will suggest that it is important to acknowledge that not everything that has changed has been an improvement.  This has been an era when UK legal academics have been professionalised as a community.  Yet, seemingly paradoxically, it is also an era in which it has become common to suggest that academics in United Kingdom universities have become a proletariat.​[3]​  

Entering the Academic Profession

From 1966 to 1968 Phil Thomas was a lecturer in law at the University of Dar es Salaam, followed by a year at the University of Zambia as a Research Fellow in the School of Law.​[4]​ At the time he worked at Dar es Salaam, the university was well-known for its involvement in radical socialism.​[5]​ It is easy to imagine the debates which Thomas experienced there, in a university which he remembers as “attracting a wide range of smart, sometimes hairy, professors [from around the world] who wanted to experience a different political and cultural environment”.​[6]​ 
Writing about legal education in Africa, drawing in particular on his experience in Zambia, Thomas reflected on just how different that cultural environment was, as he outlined the challenges faced by legal education in the newly-independent country. ​[7]​ At the time of its independence in 1964, Zambia had no university, but the University of Zambia was established in the following year.​[8]​ Law was one of the first Schools to be set up, but by the time Thomas arrived as a Research Fellow in 1969 it was still in its infancy.​[9]​ It offered an LL.B. degree which, as in England, required students to take further practical training in order to qualify as a legal practitioner.​[10]​ However, the entrance qualification to the University was based on an ‘O’ level scheme. Even though law degrees were four years in length, allowing for an initial introductory year, Thomas notes that “…the nature of the student intake severely restricts the programme which can be offered within the Law School”.​[11]​  The School was very aware of its obligation to contribute to the development of the rule of law, and this is something that Thomas addresses in his article, giving an early indication of his belief in socio-legal studies, as he warns against the production of lawyers who are merely skilled technicians, since the new Zambian lawyers will also need to appreciate and understand the founding principles of the state, and develop “…a capacity to recognise problems requiring specialist assistance from other disciplines and a dynamic legal vision to provide the solution to these new challenges”.​[12]​ 
When Thomas returned to the U.K. and took up a position at Cardiff University, his experience in Africa left a lasting impression upon him, informing not only his research interests, but his attitude to students and pedagogy as well.​[13]​   “[C]oming back to Cardiff, I brought all that experience (and baggage) with me”.​[14]​  The changes which Thomas was to witness in the Law School at Cardiff over the course of his career, framed for him by that time spent abroad, were profound, and reflected those which were taking place in the academic profession more generally.
In his Presidential address to the then Society of Public Teachers of Law, Street noted that he began his academic career, immediately after the end of the Second World War, as an alternative to continuing in private practice as a solicitor “in a Lancashire town”.​[15]​  In conversation with Přibáň, Thomas observed that whilst he had briefly started in private practice, his career at what became Cardiff University began in 1970, after time in American universities and work in university law schools in Africa.  In the same conversation Thomas noted that a PhD was by then, 2016, a prerequisite to beginning employment as a legal academic.​[16]​  The potential intellectual consequences for the legal academy resulting from these changing requirements are immense.  The movement is one from a position where qualification as a legal practitioner was considered appropriate and usually necessary to justify a place as an academic within a university law school, to a need for the highest level of academic qualification to be attained before such a post can be secured.​[17]​

Sutherland, in the context of Schools of English, has argued that a requirement for new academics to have a PhD has had a detrimental effect, creating specialists in narrow areas at the expense of the general concept of “English Studies”.​[18]​  Whatever the merits of this argument, in Law Schools a manifest change in intellectual tone has been produced by bringing in large numbers of academic specialists, where previously the focus of legal academics was such that, “occasionally the demands of a busy practice were put before the interests of students.  Lectures were sometimes cancelled at the last moment with the students already assembled and expectant”.​[19]​ 

Even in the present day not all those new to Schools of Law hold or are in the process of obtaining PhDs.  In The Legal Academic’s Handbook Ashford and Guth put forward four “ideal types” of new academics.​[20]​  One is Anton who has “worked as a solicitor for ten years”, “is an accomplished practitioner”, “holds little interest in academia” and “believes passionately in training the next generation of lawyers through a practical and employment-focused approach”.​[21]​  Those now joining law schools who are interested in clinical legal education will, at least in some instances, be examples of this type.​[22]​  However, whatever their individual aspirations, such neophytes join a discipline that empirical evidence shows “is cutting its closest ties with the legal profession, and bringing itself much nearer to the heart of the academy”.​[23]​  This has consequences for all legal academics.  Blackburn, herself a specialist in clinical legal education, has argued that     “…clinicians recruited on an academic contract will also have to engage in a degree of scholarship, alongside their teaching commitments which may consist of vocational or skill-based subjects”.​[24]​  In respect of this it is notable that Northumbria University’s School of Law, which describes itself as “a leader in the field of clinical legal education”, highlights the fact that it publishes the International Journal of Clinical Legal Education and organises the International Journal of Clinical Legal Education Conference on its clinical legal education homepage.​[25]​  In the contemporary UK law school, as has long been the case in the rest of the university for many decades, whoever we are, “[i]n the world of scholarship we are what we write”.​[26]​ 

Becoming a Legal Academic in the Twenty-First Century 

In an essay on decolonising the university Andrews observed that 

“[a]nyone who is a full-time, permanent academic is incredibly privileged from day one.  On a starting salary well above the average in the West, and a career trajectory that – if successful – can put us in the top 1 percent, or even 5 percent of earners.  Even with neoliberal changes we still inhabit one of the last true professions, where we have a large degree of autonomy and professional esteem.”​[27]​

Given this, an academic career in a university law school might seem attractive to law graduates, particularly in the light of the fact that the academic profession is relatively open, entry being less dependent on social class than is the case in most professions in the United Kingdom.​[28]​  The question of entry to the legal profession, and its relationship to wealth and social background was one to which Thomas has returned on several occasions, clearly troubled by evidence showing that socio-economic background is key in determining which students will end up in the top universities and the elite law firms.​[29]​ In 1993 in The Poverty of Law Students he commented “[i]t appears that poverty is now considered by the government to be a necessary condition of student life”.​[30]​  In 2000, Thomas focused on law students again in Discriminating Lawyers, a collection of essays which he edited; the chapter that he co-authored with Alison Rees draws on an empirical study of over 500 law students to throw light on the financial challenges they faced.​[31]​ Returning to the same theme in 2002 with his co-author, Ashima Aurora, Thomas noted that unless something was done “[n]ot only will the students remain undervalued: the legal profession itself will be the loser”. ​[32]​ Despite the fact that possession of social capital and personal connections play much less part in entry to an academic career, Stevens notes that in fact law is one of the academic areas where it is difficult to recruit new academics.​[33]​  Neither Street in the late 1940s nor Thomas in the late 1960s appears to have had serious doubts about becoming academics.  Why in the present era do so many people now hesitate about taking the same course? 

Law graduates are not in the same position as the average graduate.  Notwithstanding Andrews’ comments on the financial attractiveness of academic life, law graduates may see the matter differently.  Financial rewards for lawyers vary, but in the case of solicitors in private practice many, and probably most, will end up earning more than even a successful legal academic.​[34]​  There is no doubt that this single factor will adversely affect some students’ thinking about the choice between life as an academic and working as a lawyer.​[35]​  Yet, even though it has been argued that the gap between academic and other professional salaries in the United Kingdom is widening, the financial rewards attendant on being an academic have never been as high as in many other occupations.​[36]​  In the decade when Street was appointed at Manchester Browne had suggested that provincial law schools, short-staffed before the Second World War, would need extra academics “to meet their post-war responsibilities”.​[37]​  In subsequent discussion about his paper one of his audience asserted that “[i]t was impossible to attract people of the right sort by offering £350 as Assistant Lecturer”.​[38]​  In the 1960s, the decade before Thomas took up post as an academic in the United Kingdom, the Society of Public Teachers of Law, in its memorandum to the Robbins Committee on Higher Education, had noted the importance of paying “adequate salaries” to legal academics.​[39]​  In 1965 the Society’s General Committee found that there was a general difficulty in filling academic posts “at a time when many other attractive openings in the legal profession and in industry were available to good graduates”.​[40]​   The Society spent much of the 1960s lobbying for higher salaries for legal academics.​[41]​  Despite these efforts, in 1975, several years after Thomas had been appointed to his first United Kingdom position, Wilson and Marsh, in their survey of university legal education, noted that “financial stringency” in university law schools meant that there were “unfilled vacancies”.​[42]​  
 
The financial prospects for legal academics in the United Kingdom have never been as good as those for most other professions.  In the past this has led to staff shortages and vacancies.  Nevertheless, during the last half of the twentieth century and the first two decades of the twenty-first century, law schools grew considerably in number and size.​[43]​   This then raises the question; is there anything new about the contemporary law school which now deters applications to become an academic?  

The Professional Ideal in Universities

Writing about the historical situation in United Kingdom universities Halsey observed of academics:

“Gentleman are not subjected to wages, hours and conditions of work.  They have no employer, no trade union, and no machinery of negotiation, arbitration and conciliation.  They receive remuneration, not a rate of pay.  They follow a vocation rather than hold a job.”​[44]​

There is a temptation to dismiss Halsey’s remarks as being too anachronistic to deserve serious consideration.  The term “gentleman” is often now immediately associated with a variety of sins including anti-intellectualism, idleness, ignorance and imperialism.​[45]​  Moreover the statement is on its face unacceptably gendered, failing to acknowledge that there have been women academics in United Kingdom universities from early in the twentieth century.​[46]​  Such reactions are to some degree appropriate.  Thus, for example, whilst Goodhart ascribed legal academics at Cambridge and Oxford’s failure to publish during large parts of the twentieth century to fear of criticism, others might regard sloth as being a more likely general explanation.​[47]​  Yet to leave the matter there is to ignore the history of the professional ideal from the nineteenth century onwards and the place that this ideal has had in universities.  

Weiner has argued that “[b]y the second half of the nineteenth century there was a professional upper middle class in Britain alongside the capitalist class”.​[48]​  In a similar vein Corfield observes that “[a] new savoir oblige was superadded to the old noblesse oblige”.​[49]​  The overlapping concepts of the professional and the gentleman that came to the fore involved a rejection of the idea that money determined the value of everything.​[50]​  Instead personal integrity, which involved individual autonomy, notions of obligation and personal decisions about what one’s right course of conduct should be, was vaunted.​[51]​  The professional ideal required that work be done for its own sake rather than for financial reward or advancement.  And, whilst gentlemen were usually precisely men, “[t]he most perfect gentleman in [Anthony] Trollope’s [nineteenth century] novels is Madame Max Goesler”.​[52]​  Halsey’s remarks thus allude to a value system and code of ethics that he saw as important to universities; a system and code that, stripped of its social class and gender connotations, many academics today would find congenial, particularly in the context of its opposition to contemporary neoliberal suggestions about how universities should operate.​[53]​  Moreover the ideal that Halsey described was and is in universities more than just an ideal.  Academics are, for example, members of their university, and legally not simply employees.​[54]​  Academics engage in a variety of work such as external examining, refereeing for journals and publishers and other similar activities either on a gratis basis or for nominal payment.​[55]​  Universities have emeritus staff, usually but not always professors, who continue to engage in a range of academic work despite the fact that, in the main, they are not paid for doing this.​[56]​  In this and other ways universities and their mores were and are different to many other parts of society.  Changes to university law schools have to be assessed against this standard.  

The Professionalization of University Law Schools

The professionalization of law schools was partly an internal reaction by legal academics to their own perception of deficiencies in law schools.  In 1968 Wilson had asserted that “[a] fairly mediocre person can perform the role at present demanded of university law teachers without doing much damage”; mediocrity was probably not what those coming into law schools as legal academics at the time aspired to.​[57]​  

Research for legal academics had long been “an optional avocation”.​[58]​  Suggestions that too little research was being published by those in law schools and that much of the research that was done was of poor quality came from law schools themselves.​[59]​  Moreover the pressure to do more research came from a range of legal academics.  Thus, for example, in the 1980s Sharman noted that in the then polytechnic law schools “younger staff have been employed who have an expectation of being able to do research” and that more widely, “research is seen by staff as important for job satisfaction and for personal development”.​[60]​  Since academics were criticising their own endeavours, this inevitably resulted in efforts by them to improve their research.  The foundation of the then British Journal of Law and Society in 1974, with the intention of “helping to establish a sound theoretical basis for the study of law in society”, was one example of such a reaction; the creation of the Socio-Legal Studies Association (SLSA) in 1990 with its annual conference another.​[61]​  Thomas was involved in both of these endeavours: as founding editor of the journal he remembers that its establishment was partly a conscious effort to promote the development of socio-legal studies:  “…if you want to encourage scholarship, you have to provide the scholar with a vehicle in which he or she can present that scholarship”.​[62]​ The SLSA partly grew out of the socio-legal studies group, an informal group of largely early-career academics who met annually from the early 1970s on and who did not subscribe to the doctrinal paradigm then so dominant in law schools.​[63]​  “And so”, Thomas remembers, “we were very much outsiders, at the margins of whatever was seen to be central and purposeful for legal education. So these meetings were ways in which we bonded, recharged our batteries, and went back to what we were doing previously, feeling, ‘Well, you know, we’re not stupid, we’ve got something to offer, and we’re part of a community…’”.​[64]​

Whilst it is apparent from these developments amongst others that the increasing attention paid to research involved considerable changes to university law schools and to the lives of legal academics, the manner in which it happened reflected the professional ideal established in the nineteenth century.  Individual academics working alone or with others made decisions about how they should transform their working lives.  A sense of unfulfilled obligation on the part of legal academics meant that change occurred.​[65]​  

Attitudes to learning and teaching in law schools changed alongside attitudes to research.   In 1995, long after legal academics had begun to take their research obligations more seriously, a survey found that 69 per cent of legal academics still saw teaching as being “essential” to their role as legal academics.​[66]​  The study found that only 18 per cent of its respondents had formal teaching qualifications with a further 49 per cent having received a formal induction programme dealing with teaching methods.​[67]​  However it also noted the wide range of literature written by legal academics that was available about teaching methods in law.​[68]​  Thomas had himself contributed to the literature on pedagogy on several occasions, including four editions of “How to Use a Law Library” and the booklet he wrote for the UK Centre for Legal Education, “Learning About Law Lecturing”.​[69]​ In the preface to the latter publication, Thomas wrote of his belief that while law teachers may be “born” they “can be shaped and even possibly made” and he offered the booklet “as a contribution to support that creative process…’.​[70]​ He set out his intention to provide readers with a contextual overview, including both educational practice and theory, as well as material on how to lecture. Holding firmly to his socio-legal roots he went on: “the good law teacher needs an appreciation of the purposes of legal education and its appropriate place within the social sciences”.​[71]​ Overall, the booklet “is dedicated to a conviction that law teaching can be fun, and that professionalism as teacher, lawyer, or indeed both, is an attainable target for all”.​[72]​ 
Discussion of legal pedagogy has long been part of academic literature in law.  In the very first article in the first issue of the Journal of the Society of Public Teachers of Law in 1924 Hazeltine discussed “the moulding of curricula and of methods of instruction and study to meet, at least partially, the needs of the twentieth century”, going on to devote several pages to advocating the merits of tutorials and discussion.​[73]​  However, just as legal academics have brought more energy to research, so they have explored pedagogical matters in more detail.  In 1970, the year that Thomas became an academic in the United Kingdom, in the three issues of The Law Teacher that year there were two articles that were directly concerned with matters of legal pedagogy.  By 1990, in the first silver jubilee issue of The Law Teacher, there were 14 articles on legal pedagogy plus an article on legal education research and another on relations between university law schools and the legal professions.  Equally, just as legal academic associations sought to do more to support research, so also they tried to support innovation in learning and teaching.  For example, Leighton and Mortimer note that the survey upon which their 1995 article on law teachers was based came within the auspices of the Association of Law Teachers Legal Education Research Project.​[74]​  

With a greater focus both on research and learning within law schools the transition which Thomas had noticed taking place during his career as a legal academic, whereby a PhD had become the normal path into the law school, was a logical reaction to the changing conception that law schools and legal academics had of themselves, a PhD becoming “an almost necessary qualification”.​[75]​  It was part of the process law schools by which law schools and legal academics chose to professionalize themselves.  

The Proletarianisation of University Law Schools?
  
Whilst university law schools were professionalizing themselves their parent universities were themselves under pressure to change.  Characterising virtually every aspect of these pressures is contentious both in terms of what was intended and what has resulted.  However, the argument that is most germane to this article, and which seems to contradict the arguments above, is that there was an attempt to proletarianise the position of academics.​[76]​  The suggestion that the work of academics would be changed in this way is not new.  In The Decline of Donnish Dominion Halsey had ascribed the contention to Weber’s “Science as a Vocation”, first given as a lecture in 1917.​[77]​  However the argument now put is that “managerialism erodes professional academic values, replacing internalised consent with externally imposed control” and that “conditions of employment, broadly conceived, have dramatically worsened”.​[78]​   This analysis is made in the context of a large range of reforms and proposed reforms in universities from the Jarrett Committee’s suggestion that Vice-Chancellors should be seen as chief executives, to concepts such as “New Managerialism”.​[79]​  Professionalising university law schools whilst proletarianising universities seem to be in direct contradiction of each other.  Indeed, one of the arguments about proletarianisation in universities is that it involves the deskilling of academics.​[80]​

Some changes to practices in universities can clearly be interpreted as the proletarianisation of academics.  One obvious example is the introduction of appraisal for academics, originally suggested by the Jarratt Committee.​[81]​  “The main purpose of appraisal… was to increase control and accountability of academics.”​[82]​  After schemes were introduced it was reported that 

[a]lmost all schemes now seem to include explicit references to meeting university and departmental objectives, greater alignment with university and departmental priorities. The cultural shift implies a stronger focus on the needs of the individual as a member of the organisation rather than of the individual per se.”​[83]​

It is therefore unsurprising to find that “[p]erformance management, appraisal, staff review: however the process is labelled, it is often viewed with suspicion and scepticism by a significant number of HE staff.”​[84]​  

Whilst appraisal for academics is unequivocally a matter of proletarianization, mandatory teacher training courses for new academics is a more complex matter.  It is undoubtedly that case that there has been resistance on the part of academics to such courses.​[85]​  It has been suggested that they have “an agenda to control academic teachers for the benefit of economic growth linked to a neoliberal ideology of life”.​[86]​  Equally it has been argued that evidence proving that such courses improve either student learning or the knowledge of academics is lacking.​[87]​  Yet it is the case that there is an ever-deeper range of literature on teaching and learning in higher education.  It is difficult to see how denying that consideration of this literature, which is about something that is central to the practices of most academics, can be done without putting into question the value of academic literature per se.  Teacher training courses for new academics vary in content.  If they trivialise or do not refer to the relevant academic sources they are part of an attempt to make academics a proletariat.  If the courses are built on engagement with previous academic work they can help in the professionalization of academics.     
Assessing the impact of structural and cultural changes of the kind above to universities on their law schools is not easy.  To suggest that law schools or legal academics can simply ignore such changes is implausible.  It is, however, equally implausible to treat law schools and legal academics as though they were in the exactly the same position as schools and academics in other disciplines.  Law continues to be a very popular subject at undergraduate level.  The figure for applicants for the academic year 2020/2021 by June 2020 was140,530; in 2019 it had been 138,320.​[88]​  New university law schools continue to open whilst existing schools need more academics to teach increasing numbers of students.​[89]​  Law schools can always remind universities of the profits that they bring if they find the manner in which they are treated to be unacceptable; legal academics can probably find a position elsewhere.​[90]​  Crang has argued that “[a]cademics remains extremely well positioned to fashion their own solutions to issues”.​[91]​  Law schools and legal academics are better positioned to do this than those in many others disciplines.

What Has Been Lost?   
  
Halsey begins his monograph, The Decline of Donnish Dominion, with the observation that “[t]he British senior common room today presents spectacle more interesting than joyful”.​[92]​  Halsey’s tone is matched in a lot of the literature on universities in the United Kingdom in the decades from the publication of his book until the present day.​[93]​  Common themes in this literature include the loss of academic authority within society as a whole and the loss of academic control over their own working lives.  This literature is as much about law schools as their parent universities.​[94]​   On the basis of such work Shattock, using trait theory analysis, has concluded that there is now no such thing as a British academic profession.​[95]​

Much has changed for academics working in British university law schools.  Whether the changes have been as drastic as some suggest can be debated. First the past may not have been quite as positive as is sometimes thought; Harvie, for example, writes of university academics as having historically been “serfs” whilst Heads of Department were “feudal Lords”.​[96]​  Secondly in focussing on what they perceive they have lost academics may be underestimating what they still have.  One study which argued that universities “have not abandoned their collegial roots entirely” noted, amongst other things, the way that “academics seemingly come and go as they please”.​[97]​  The fact that teaching timetables and committee meetings seem to be an unwelcome constraint emphasises the physical freedom, the freedom to come and go as one chooses, that academics in the humanities and social sciences take as a norm but in fact marks their lives out as being very different from that of the majority of the population.​[98]​  The view that academics are now a managed proletariat has to be assessed in the context of the fact that those who are said to do the managing may often have very little idea where those that they are said to manage physically are.  
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